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TIPS ON DRAFTING AFFIDAVITS FOR ASYLUM APPLICANTS

This is your client’s statement, and it should sound like your client.

This is very important for several reasons.   First, turning one’s life story over to another person to lay out in writing can be a painful and alienating experience.  It will be less alienating if the client recognizes himself in the result.  Second, the Asylum Officer or Immigration Judge adjudicating your client’s claim will be looking for consistency between his written statements and his oral testimony, so the more the affidavit reflects your client’s voice, the better.  This does not mean “dumbing down” your client’s account.  Rather, it means listening for how your client expresses himself.  Many of the asylum applicants we represent are very eloquent people – a quality that does not necessarily correlate with formal educational level.  Others need more help articulating the often complex things they have to say.  Your job is to help your client convey the facts of his case in language that comes naturally to your client.  

The final reason it is worth dedicating the required effort to this is that it helps individualize your client.  Adjudicators – asylum officers and immigration judges and the BIA and the federal courts in the unhappy event of an appeal – all have to hear more cases than they would ideally like to handle.  In the context of this crushing caseload, anything you can do to make sure your client is heard as an individual human being will help his chances of success.  

Have an introductory paragraph near the beginning of the affidavit that gives a concise and compelling summary of the claim.

Again, this should be in your client’s own words.  Do not have your client spouting terms of immigration law (unless she naturally describes her case in those terms).  Instead, have her explain in ordinary language what happened to her in the past, what she fears for the future, and why.
Identify and address any discrepancies between this affidavit and whatever applications, affidavits, and evidence your client may already have submitted.
If there are any material differences or discrepancies between any prior statements or other evidence your client has already submitted to the Asylum Office or the Immigration Court and the affidavit you are now drafting, you must (1) be aware of these, and (2) flag them and explain them in the affidavit.   Whether or not you want to address any such differences one by one – as opposed to providing a more general explanation of the reasons why differences may appear – will depend on the nature of the discrepancies, the reasons why they happened, and the circumstances under which these earlier statements or documents were prepared.  Please feel free to discuss the specifics of all this with an HRF staff attorney.  The key principle applicable to all cases, however, is that you must know your file backwards and be aware, in detail, of the contents of all documents previously filed in your client’s case (by you, your client, client’s prior counsel, DHS, or anyone else) with USCIS or the EOIR.
Figure out what level and what kind of detail your client can bear.
Asylum officers and judges reading your client’s affidavit and listening to his oral testimony will be trying to determine whether or not your client’s testimony is credible.  Credible testimony, in this context, means testimony that is consistent and detailed.  This can pose serious difficulties for some asylum seekers who may not know, or may have trouble remembering, the kind and level of detail that the person deciding their cases may expect.  Most asylum seekers are not lawyers and do not realize that their statements may be scrutinized with what can sometimes amount to an insanely literal attention to consistency and detail.  Others may already have received some inkling of this from the legal gossip in their communities, and may believe that no one can be granted asylum unless he remembers specific dates.  A client who has heard this may feel compelled to give you precise dates for events that he does not actually remember, and which may then conflict with other elements in the file.   It is very important to explain to your client that the information you need is the information your client actually knows and remembers, so if you ask a question and your client doesn’t know, he should just tell you so.  Although different cultures may emphasize different kinds of information (the American focus on birthdays and anniversaries is notorious, and often a source of confusion for asylum applicants who never celebrated those events and thus paid them little attention), a lot of this depends on the personality of the applicant.  We have represented tailors and truck drivers who had phenomenal memories for all kinds of detail, and we have represented fellow lawyers with equally credible claims who simply had no head for dates.  

In interviewing your client and in drafting his affidavit, you will need to sort through the information your client does know and reliably remembers from one session to the next, and make sure you are including the kind of detail and texture that will bring his account alive and make it credible.   If the client does remember a particular date, for example, ask (and you may want to record in the affidavit) why he remembers what day it was.  E.g.  “Two policemen arrested me as I was leaving my house to go to work on the morning of September 18.  I remember the date because I was supposed to be flying to Lagos on business on the 19th.  I missed my flight because I was still in custody the next day.”  If he doesn’t remember particular information that an adjudicator might expect, explain why he does not remember, or provide information that will make it clear why he would not.  Often the explanation may actually strengthen the claim.  E.g. “They marched us through the bush until the sun started to set, when we reached their camp.  I do not know where exactly the camp was located.  When the rebels abducted me I was just back in the village for my grandfather’s funeral.  I was a city kid, and I had only visited my father’s home village for family events without exploring the country around there, so I was completely disoriented.  I was also terrified of meeting the rebels’ eyes, so I did not dare look around me as we marched.”  If the client does not remember one kind of detail, like a calendar date, another kind of detail can work, e.g. “Our village was attacked on a Friday during the coffee harvest.”  Or: “About a week after I got back from London, my brother showed up at our house in the middle of the night.”  (You, as the lawyer, can note in your brief that the entry stamp in your client’s passport shows that she returned to her country from the U.K. on 5/31/04.)

Pay attention to spelling and grammar.

Do whatever country conditions research is necessary to make sure that the spelling of proper nouns mentioned in your client’s affidavit is correct and standard.  This is especially important if your client has limited literacy and/or is speaking in a language that uses a different alphabet.  The same is true with any words or expressions in foreign languages that you want to quote in the original in the affidavit – check grammar and spelling with your interpreter.  (When doing this, follow the original quotation with an English translation, in quotation marks and in parentheses.)


Also, watch out for common English grammatical errors that can distort meaning – in particular, beware of the dangling participle, as in the sentence: “After shouting anti-government slogans on the street corner for about 20 minutes, the Rapid Intervention Police arrested my colleagues and me.”  This is almost certainly not what you mean.  Try: “After my colleagues and I had been shouting anti-government slogans on the street corner for about 20 minutes, the Rapid Intervention Police arrested us.”  

Review the draft affidavit with your client extremely carefully.

Don’t just give the draft affidavit to your client and ask her to get back to you with any corrections – even if your client is well-educated.   Give the client a chance to mull over the text at home, by all means, but make sure you also sit down with her afterwards and go over the statement face to face and line by line.  Many asylum seekers may be shy about telling you you’ve gotten things wrong, or that they themselves made a mistake in what they told you earlier.  Explain to the client that this is her story, and these are the facts that she will be questioned about at the Asylum Office or in court, and the first time one writes all this information down, there are always mistakes or omissions (this is true, by the way, regardless of how experienced an asylum attorney you may be).  So the client needs to look out for whatever in there is wrong, whatever is not absolutely wrong but isn’t quite right either, or whatever sounds funny to her or does not reflect her thoughts.  She needs to tell you what those things are and you will fix them.   

If the client is not fluent in English, you need to go through the affidavit, line by line, in the language in which you have been interviewing the client.  If you are using an interpreter, do not delegate this task to the interpreter.  Sit with client and interpreter and go through the affidavit slowly.  Stop periodically and ask the client questions about particular parts of the affidavit - “It says here that the soldiers beat your father in the living room in front of the rest of the family.  Were you actually in the living room when this happened?  Where were you?”   You should do this regardless of whether or not you are working through an interpreter.
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