ASYLUM AND WITHHOLDING OF REMOVAL—A BRIEF OVERVIEW OF THE SUBSTANTIVE LAW
INTRODUCTION
Sources of U.S. Asylum Law

The law of asylum in the United States derives from international law, principally from the 1951 United Nations Convention Relating to the Status of Refugees (the “Refugee Convention”), opened for signature July 28, 1951, 19 U.S.T. 6577, and the United Nations Protocol Relating to the Status of Refugees (“Refugee Protocol”), opened for signature Jan. 31, 1967, which incorporates the key elements of the Refugee Convention by reference while eliminating the Convention’s geographic and temporal limitations.  The Refugee Convention and Protocol define who is a refugee and prohibit the return of refugees to countries where they would face persecution.  This latter prohibition is known as the principle of non-refoulement.  The United States acceded to the Refugee Protocol in 1968 and incorporated its provisions into domestic law through the Refugee Act of 1980, including the refugee definition (§ 101(a)(42) of the Immigration & Nationality Act (INA), 8 USC § 1101(a)(42)) and the principle of non-refoulement (through the withholding of removal provisions at INA § 241(b)(3), 8 USC § 1251(b)(3)).  For more information on where to find asylum law sources, please see the attachment titled “Asylum—Where to Find the Law.”
  

The U.S. offers two main forms of protection to refugees who are physically in the United States: asylum, governed by section 208 of the INA, and withholding of removal under INA § 241(b)(3).  Asylum is the more generous and desirable of these two forms of protection but is a discretionary remedy; withholding of removal requires the applicant to meet a higher standard of proof and provides fewer benefits, but is a mandatory form of relief for those who qualify.  Both asylum and withholding of removal require the applicant to establish that they are a refugee.  These notes will therefore discuss asylum first, and then address withholding of removal as it differs from asylum.  In addition, persons who fear torture if they are deported—regardless of whether they meet the refugee definition--may be eligible for withholding or deferral of removal under the United Nations Convention Against Torture (CAT), whose implementing regulations are at 8 C.F.R. § 208.16-18.   Protection under CAT will be discussed at the end of these notes.

Important note on applicable law:  On May 11, 2005, the President signed into law the REAL ID Act of 2005.  Pub. L. 109-13, 119 Stat. 231 (May 11, 2005).  The REAL ID Act made two sets of substantive amendments most relevant to asylum seekers: amendments to section 208 of the INA (asylum eligibility), and amendments to sections 212(a)(3)(B) and 237(a)(4)(B) (bars to asylum and withholding of removal relating to terrorism).
  The amendments to section 208 (which will be discussed below in connection with the aspects of the law they modify) apply to applications for asylum filed on or after the date of enactment of the REAL ID Act.  The Board of Immigration Appeals has confirmed that this means cases where an I-589 application form was filed for the first time on or after May 11, 2005, whether that was before the Asylum Office or the Executive Office for Immigration Review.  Matter of S-B-, 24 I.&.N. Dec. 42 (BIA 2006).  
Recommended Reading

For a more detailed and complete treatment of the law than these materials can provide, the following books are highly recommended:  AILA’s Asylum Primer: A Practical Guide to U.S. Asylum Law and Procedure (7th Ed. 2015
), which can be ordered from the American Immigration Lawyers’ Association (www.aila.org), and Deborah Anker, Law of Asylum in the United States (2018 Ed.).   The first provides a clear introduction to both the substantive law and the procedure of asylum and related forms of relief.  The second focuses on the substantive law and is good background reading particularly for any cases raising difficult or novel legal issues.   
ASYLUM
Winning asylum for your client can be thought of as a three-step process.  You need to show that your client:  
1) meets the statutory definition of “refugee”

2) is not barred from asylum

3) merits a grant of asylum in the exercise of the adjudicator’s discretion

Turning to these three requirements in turn:
I.
Elements of the Refugee Definition
Section 101(a)(42)(A) of the INA defines a refugee as 
“any person who is outside any country of such person’s nationality or, in the case of a person having no nationality, is outside any country in which such person last habitually resided, and who is unable or unwilling to return to, and is unable or unwilling to avail himself or herself of the protection of, that country because of persecution or a well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion.”  
Persons determined to be refugees under this definition and not subject to any statutory bars (described below) may be granted asylum under INA § 208.   

A. Outside their country of nationality or last habitual residence
This provision has been held to require that the asylum applicant be in the United States or at a U.S. port of entry (port, airport, or land border).  Applicants for refugee protection who are not in the United States are governed by the overseas refugee resettlement provisions of INA § 207.   Those granted protection abroad under the overseas processing system are known as “refugees” in American immigration law, while those granted asylum in the United States are known as “asylees.”  
Establishing your client’s nationality is a critical first step in articulating and proving an asylum claim, not only because it is central to your client’s identity, but also because it determines the country with respect to which you must prove persecution or a well-founded fear of persecution.  For stateless applicants—those who have no country of citizenship—the relevant country for asylum purposes is the country where they last habitually resided.  

Note that the law requires that an asylum applicant be outside his or her country of nationality or last habitual residence and be unable or unwilling to return there because of persecution or a well-founded fear of persecution.  It does not require that persecution or a well-founded fear of persecution be the reason for the applicant’s departure from the country.  It is quite possible for an asylum applicant to have left his or her country for other reasons, ranging from economic migration to personal or business travel, and become a refugee subsequently due to changes back home, changes in the client’s personal circumstances, or his or her activities since leaving the country.  This is known as becoming a refugee sur place.  
Example:  Your client, a citizen of (this is a fictional example) the Democratic Republic of the Congo, migrated to the U.S. for economic reasons years ago and has not been back since.  In the fall of 2012, the client’s father is accused of involvement in a coup attempt and disappears, as do a number of his close associates and several young men from his native region.  Client had no involvement in any of this, but now has good reason to fear that if he returns to the Congo he will be targeted for persecution based on his association with his father.  Client becomes eligible for asylum based on a well-founded fear of persecution.  (You must, however, act promptly on any such application in order for the client to qualify for an exception to the normal rule that applications for asylum must be filed within one year of the applicant’s last arrival in the United States—for more on this, see Section II.H on the one-year deadline, below.) 

B. Persecution
1) What is persecution?
Neither the Refugee Convention and Protocol nor the INA defines persecution, and it has no universally accepted definition.  Given the sad variety of the forms of harm that people inflict on their fellow human beings, in diverse social and political contexts, most commentators would agree that formulating a universal definition of persecution is not a useful exercise.  There is agreement that certain forms of harm, including threats to life and freedom, are always persecution, as are serious physical harm or other serious violations of human rights.  But persecution covers a broader range of harm or threats of harm, and various measures that do not constitute persecution in and of themselves may amount to persecution in their cumulative effect.  U.S. law recognizes that persecution may be inflicted by government actors, or by non-governmental actors whom the government of the country is unable or unwilling to control.  

2) Past persecution
Past persecution and a well-founded fear of persecution are independent bases for asylum.  If you can establish that your client has suffered persecution in the past, this gives rise to a presumption that your client also has a well-founded fear of persecution in the future.  The burden then shifts to the government (formerly the INS, now U.S. Citizenship and Immigration Services (USCIS) or Immigration and Customs Enforcement (ICE), both part of the Department of Homeland Security) to rebut this presumption by showing (1) a fundamental change of circumstances such that your client no longer has a well-founded fear; or (2) that your client could avoid future persecution by relocating within the country and that it would be reasonable to expect him or her to do so.  8 C.F.R. § 208.13(b)(1)(i).  
Although the burden of rebutting this presumption is on the government, it is prudent—in cases before the Asylum Office which are non-adversarial, but also in cases presented to the Immigration Court—to build your record in anticipation of any such attempts at rebuttal.  Because of instability in the countries many asylum applicants have fled, combined with the frequent slowness of the asylum adjudication system, conditions in your client’s home country may have changed a great deal by the time your client’s case is up for decision.  It is important to be following these changes closely and to think about the extent to which they affect your client’s case.  Bear in mind that the important thing is not whether things have changed, but whether they have changed in such a way that your client no longer has a well-founded fear.
Example: Your client is a member of a minority ethnic group that has historically suffered persecution in your client’s home country.  Your client herself can establish past persecution by both governmental actors and non-governmental groups whom the government did nothing to control.  After she flees her country and before her claim is decided, there is a coup in her country and the government that was in power when she left is overthrown.  The new government is diametrically opposed to the old government, from a political standpoint.  Dramatic though this change may seem, however, the real question is how this affects your client’s fear of persecution as a minority-group member.

Similarly, in considering whether your client could avoid persecution through internal relocation, it is important to focus both on the extent to which relocation would in fact shield your client from persecution, and on the reasonableness of expecting this of your client.  The regulations specifically note that adjudicators should consider, for example, “whether the applicant would face other serious harm in the place of suggested relocation; any ongoing civil strife within the country; administrative, economic, or judicial infrastructure; geographical limitations; and social and cultural constraints, such as age, gender, health, and social and familial ties.”  8 C.F.R. § 208.13(b)(3).
Example:  Your client, a member of a minority group in Somalia, fled the country after his father was killed, his wife was raped, and he himself was enslaved and beaten by a majority clan in the city of Merca, south of Mogadishu.  The government argues that your client could avoid future persecution by moving to areas in the North where that clan is not present.  You should ask: How do the dominant clans in that northern area treat minority group members like your client?  What dangers would your client face in attempting to reach this allegedly safe area?  What is the security situation in that area and would your client face other possible threats there?  Are there any government structures in place to protect him?  How would your client support himself in that part of the country?  

There may be cases where an applicant has suffered persecution but no longer has a well-founded fear of future persecution.  In such cases, the law allows for a discretionary grant of asylum for humanitarian reasons, even in the absence of a well-founded fear, where the applicant shows compelling reasons for being unwilling to return arising from the severity of the past persecution, or where the applicant shows there is a reasonable possibility that he or she may suffer other serious harm upon removal to his or her country.  8 CFR § 208.13(b)(1)(iii); see also Matter of Chen, 20 I. & N. Dec. 16 (BIA 1989); Matter of S-A-K- and H-A-H-, 24 I. & N. Dec. 464, (BIA 2008); Matter of L-S-, 25 I&N Dec. 705 (BIA 2012).  If your client has suffered severe past persecution, it is very important that you document the impact of such persecution on your client—through testimony, affidavits from medical and/or psychological experts, etc.—so as to be able to argue for this kind of humanitarian grant.  You would also need to document the objective reasonableness of any “other serious harm” that might befall your client if you are arguing on that basis.



3)   Well-founded fear of persecution

An applicant who has not suffered persecution in the past may establish eligibility for asylum based on a well-founded fear of suffering persecution in the future.  8 C.F.R. § 208.13(b)(2).  This fear has been held to include both “subjective” and “objective” components.  The subjective element goes to the applicant’s state of mind—you need to show that your client is genuinely afraid.  The objective element requires that your client’s subjective fear have a reasonable objective basis.  To establish the objective reasonableness of your client’s fear, it is increasingly important that you provide corroborating evidence of conditions in his or her home country and of your client’s personal circumstances.  
The BIA in Matter of Mogharrabi, 19 I. & N. Dec. 439 (BIA 1987), laid out a four-part test for establishing asylum eligibility based on a well-founded fear.  Under Mogharrabi, an applicant must show that: (1) the applicant possesses a belief or characteristic that the persecutor seeks to overcome in others; (2) the persecutor is or could become aware that the applicant possesses this belief or characteristic; (3) the persecutor has the capability of punishing the applicant; (4) the persecutor has the inclination to punish the applicant.   In preparing your case, make sure that you are meeting each of these four elements.  
Note that although this decision uses the word “punish,” harm may be considered persecution even though the persecutor’s actual or stated motivation was not punitive.  Female genital mutilation (FGM), for example, has been held to constitute persecution even though many of those who inflict this treatment on women and girls may do so out of what they see as a concern for ensuring the victim’s acceptance in the community.

In order to establish a well-founded fear, the applicant must show a reasonable possibility of persecution.  He or she is not required to show that persecution is more likely than not.  The standard, instead, is whether a reasonable person in the applicant’s circumstances would fear persecution.  Reasonable people fear persecution when its probability is less than 1 in 2.  The Supreme Court has stated for example that a one-in-ten chance of persecution could make an applicant’s fear well-founded.  INS v. Cardoza-Fonseca, 480 U.S. 421 (1987).   The applicant must also show that this fear exists country-wide and could not be resolved through internal relocation.  The regulations, however, presume that internal relocation would not be reasonable if the persecutor is the government or government-sponsored (or, as noted above, if the applicant has established past persecution).  In such cases, the burden shifts to USCIS or ICE to show by a preponderance of the evidence that relocation would in fact be reasonable.  8 C.F.R. § 208.13(b)(3).

An applicant does not need to show, however, that there is a reasonable possibility that he or she would be singled out individually for persecution, if the applicant can show that there is a pattern or practice of persecution of a group of similarly situated persons, and that he or she is included within this group.  8 CFR § 208.13(b)(2)(C)(iii).
Important note on credibility and corroboration (applicable to this outline as a whole):  
The testimony of the asylum seeker is typically central to the case, and where that is so, it is critical that this testimony be found credible.  Most asylum officers and judges will look for consistency and detail in evaluating credibility, and this can pose challenges for asylum seekers who do not spontaneously present their stories in ways U.S. adjudicators expect.   While there is a long line of cases holding that minor discrepancies should not be fatal to an applicant’s credibility, it is easy for an asylum claim to flounder on small misunderstandings or inaccuracies that are often the result of communication problems, translation errors, or inattention to detail.  Lawyers can play an extremely important role in educating their clients about the expectations of the American system, figuring out which and which kind of details individual clients remember and focus on, ensuring they are using competent interpreters and translators (for more on this see attached tips on working with interpreters) and sorting through apparent inconsistencies before they give rise to problems.   
This is all the more important as the passage of the REAL ID Act has codified a list of factors, applicable to asylum applications filed on or after May 11, 2005, on which adjudicators may base an adverse credibility finding, including factors that may not go to the heart of the asylum claim.   Note however that the language of new INA § 208(b)(1)(B)(iii) requires the adjudicator to consider “the totality of the circumstances, and all relevant factors” in basing a credibility determination on any of the enumerated list of factors (which is not exhaustive).  Also, the references to “all relevant factors” and “any other relevant factor” at the beginning and end of this subsection indicate that in order to provide a valid basis for an adverse credibility determination, an inconsistency, inaccuracy, or falsehood must be relevant to the applicant’s asylum claim, even though it may not go to the heart of it.

The BIA has held that even where an applicant’s testimony is credible, corroborating evidence may be required where it is reasonable to expect it.  If such evidence cannot be provided, the applicant must provide a reasonable explanation why not.  Matter of S-M-J, 21 I. & N. Dec. 722 (BIA 1997); Diallo v. INS, 232 F.3d 279 (2d Cir. 2000); Abdulai v. Ashcroft, 239 F.3d 542 (3d Cir. 2001); but see Ladha v. INS, 215 F.3d 889 (9th Cir. 2000) (for pre-REAL ID Act cases in the Ninth Circuit).  This same rule of corroboration also applies to claims based on past persecution.   In cases where the application for asylum was filed on or after May 11, 2005, the REAL ID Act has made corroboration a statutory requirement.  INA § 208(b)(1)(B)(ii).
Example:  Your client will be testifying that he was abducted, for reasons relevant to his asylum claim, by members of a rebel force who came to his house in the middle of the night, held his elderly uncle at gunpoint, and then took your client away and held him for a week at a camp about one hour’s drive away, where they tortured him by beating him repeatedly with their belts and also burning his arms with cigarettes.  In terms of meeting your burden of corroboration, you should look to obtain:

--corroboration of your client’s identity and nationality (his own genuine identity documents, testimony from identity witnesses, or both);


--documentation of the protected characteristic that led to your client’s persecution (political party membership, ethnicity, religion, relationship to other people targeted by this rebel group, or whatever the bases for the claim may be); 


--independent documentation of the fact that the rebel group in question was in fact active in the area where your client was at the time when these things happened, and that they were persecuting people like your client in ways similar to what your client experienced;


--an affidavit, declaration, or letter from the elderly uncle, attesting to the events the uncle witnessed;


--medical and/or psychological evaluation of your client, to document the impact of the torture he suffered;


--affidavit, declaration, or letter from anyone else who may have personal knowledge of what happened, or to whom your client may have told his story before leaving his country;


--whatever other forms of corroboration you can think of as you flesh out your client’s facts.  
Of course, some of this may simply not be obtainable.  In that case, it is extremely important to get into the record the reasons why particular forms of corroboration may not be available.  For example, if the reason you have nothing from the elderly uncle is that the uncle died a month ago, or that the uncle disappeared soon after your client’s own abduction, or that the uncle is still in a rebel-held area where he is not reachable by mail or phone, these are all perfectly good explanations, but you need to get them in the record.


At the same time that you are focusing on obtaining such evidence, it is very important to emphasize to clients—and for them to emphasize to any friends, relatives, or associates in their home countries to whom they turn for help in corroborating their claims—that they must only submit documents that are genuine, authentic documents obtained through regular channels, because introducing in support of one’s asylum case a document that is later shown to be fraudulent can destroy an applicant’s credibility.  Matter of O-D-, 21 I.&N. Dec. 1079 (BIA 1998).  Be sure to discuss carefully with your client the nature and provenance of any document you are considering introducing in support of your client’s case before submitting it to any U.S. government authority.  Also, be clear when submitting any such document about the purpose for which it is being introduced.  
Example:  Your client may have an identity document which is concededly fake, but which is useful or necessary to the case, not for the purpose of proving your client’s identity, but to show, for example, how she was able to get out of her country of persecution.  If you are introducing a document of this kind, state explicitly in writing when you submit it that the document is fake or, if “genuine” in a forensic sense, was obtained through irregular means, and is being offered not as proof of identity but to show how your client was able to escape and/or travel to the U.S.
C. “On account of:” Nexus issues
In order to qualify for asylum, an applicant must not only demonstrate that the harm he or she has suffered, or fears, amounts to persecution.  The applicant must also show that the persecution is or would be on account of his or her race, religion, nationality, political opinion, or membership in a particular social group.  This “nexus” between the persecution and one of the five “protected grounds” of the refugee definition is an important concern in U.S. asylum law, more so than in some other refugee status determination systems.  It was emphasized by the Supreme Court’s decision in INS v. Elias-Zacarias, 502 U.S. 478 (1992), which held that in order to qualify an applicant for asylum protection, persecution must be on account of the victim’s political opinion or other protected characteristic, not that of the persecutor.
Persecutors often fail to make their motivations clear, creating evidentiary obstacles for their victims as they seek protection in this country.  An applicant is not required, however, to prove the persecutor’s exact motivation.  Rather, the applicant must establish facts upon which a reasonable person would fear that danger is on account of one of the five grounds listed in the refugee definition.  Matter of Fuentes, 19 I. & N. Dec. 658 (BIA 1988).   


In many cases, the persecution may be motivated by more than one of the protected grounds, since in many countries, for example, political opinion often tracks ethnicity or religion.  The persecutor may also be driven by mixed motives, some of which are linked to the five protected grounds, and some of which are not.  The applicant is not required to establish conclusively the persecutor’s motivation, but must provide evidence, direct or circumstantial, from which it is reasonable to believe that the harm was motivated, at least in part, by a protected ground.  Id. at 662; Matter of S-P-, 21 I. & N. Dec. 486 (BIA 1996).   

In applications for asylum filed on or after the enactment of the REAL ID Act on May 11, 2005, asylum applicants are required to show that their race, religion, nationality, membership in a particular social group, or political opinion was or would be “at least one central reason” for their past or feared persecution.   While language in the conference report to the REAL ID Act indicates that this requirement was  intended to counteract a line of Ninth Circuit cases that allowed a presumption that a government’s persecution of a person was motivated at least in part by imputed political opinion where there was no evidence of a legitimate prosecutorial basis for the government’s actions, nothing in the conference report repudiates the BIA’s recognition in Matter of S-P- of persecution based on “mixed motives.”  See H.R. Conf. Rep. No. 109-72, 2868-73 (2005).   The BIA has since confirmed the continuing validity of claims based on mixed motives, as long as the applicant can show that a protected ground was or would be “at least one central reason” for persecution.  Matter of J-B-N & S-M, 24 I.&N. Dec. 208 (BIA 2007) (REAL ID Act does not radically alter BIA’s standard in mixed motive cases, which are viable as long as the protected ground is not “incidental, tangential, superficial, or subordinate to other forms of harm”).

D. The five protected grounds: race, religion, nationality, political opinion, and membership in a particular social group.
1) Race
Note that ethnicity—not specifically mentioned in the refugee definition but an increasingly common basis for asylum claims in recent years—may also fall under the heading of race.  How you choose to characterize your client’s protected characteristics, as between race and nationality, for example, or race and membership in a particular social group, may depend on the facts of the particular case and the way your client’s situation would be described in his or her native context.  
2) Religion
In proving claims of persecution based on religion, it is important to remember that the forced suppression of a person’s religious identity or religious practice should itself be considered persecution.  It is also important to note that an applicant may be persecuted on account of his or her religion even though he or she may not in fact be particularly religious.  People may also face persecution on account of religion from others who, at least in theory, follow the same religion they do.
Example:  Many Jews in the former Soviet Union suffered persecution at least in part on account of their religion—and also on account of nationality since being Jewish was considered a nationality in that historical context—although they did not practice it, due to decades of suppression of worship and religious education or simply to their individual beliefs.   In a different vein, people who subscribe to no religion at all in societies that are religiously conservative, or who practice the same religion as the majority but follow a different religious tendency (e.g. are of a much more liberal or much more conservative bent, depending on the country, or have variant religious believes or practices) may face persecution on that basis that would also give rise to a claim for asylum on account of religion.
3) Political opinion
Under Elias-Zacarias, persecution on account of political opinion must be on account of the victim’s political opinion as perceived by the persecutor, not the persecutor’s political opinion.  See discussion of the nexus requirement above.  Political opinion is not defined in the INA, and covers a broad range of views.  One commentator has stated that the concept should cover “any opinion on any matter in which the machinery of State, government, or policy may be engaged.”  G. Goodwin-Gill, The Refugee in International Law 87 (3d. Ed. 2007).    It is important not to be narrow in your conception of what constitutes political opinion, and to think about how your client’s actions, words, or beliefs would be viewed in his or her home country.   Neutrality may be considered a political opinion, and several courts have recognized asylum claims on this basis where the applicant was able to establish that neutrality was a conscious choice and that the persecution feared or suffered was on account of his or her neutrality.  Asylum applicants may sometimes be reluctant to characterize their views or conduct as political.  In some countries, “politics” is a loaded term, and some governments may attempt to discredit various forms of legitimate activity and expression by characterizing those who engage in it as members of the political opposition.  
Example:   Your client was active in a student movement in Cameroon and was jailed and tortured for his activism.  He emphasizes to you that the goals of the movement were focused on creating a better learning environment, and that he and his associates did not see themselves as a political organization.  This can still be described as a political opinion claim, on the theory that the students’ demands were premised on a vision of government accountability and student rights that was an actual and perceived criticism of the regime in power, and/or that however the students saw themselves, the government targeted them as imputed members of the political opposition.  

Political opinions may be expressed through actions and/or words, or may not be expressed at all.  As set forth in Matter of Mogharrabi, a person may have a well-founded fear of persecution if the potential persecutor could become aware of his or her opinions.  As the above example notes, the law also recognizes that applicants may be persecuted for political opinions that they do not in fact hold, but that are attributed to them by their persecutors.  Matter of S-P-, 21 I. & N. Dec. 486 (BIA 1996).  These claims based on an “imputed” belief or characteristic are also possible with respect to the other protected grounds of the refugee definition.  
In addition, note that the INA provides specifically that a person subjected to forced abortion or sterilization or persecuted for failing to comply with coercive population control measures is deemed to have been persecuted on account of political opinion.  INA §§ 101(a)(42), 207(a); see also Matter of Y-T-L-, 23 I.&N. Dec. 601 (BIA 2003) (finding that coerced abortion and sterilization constitute permanent and continuous acts of persecution and the fact that a person has been subjected to forced sterilization and thus will not be subject to that same form of harm in the future does not constitute a “fundamental change in circumstances” such as to rebut the presumption of a well-founded fear).  In 2008, the Attorney General issued a precedential decision holding that evidence of coerced abortion or sterilization inflicted on one spouse did not make the other spouse eligible for asylum per se, although the applicant spouse might still be able to qualify for asylum on account of a well-founded fear of being forced to undergo such a procedure him or herself, or on account of persecution or a well-founded fear of persecution for failure or refusal to undergo such a procedure or for other resistance to a coercive population control program.  Matter of J-S-, 24 I&N Dec. 520 (A.G. 2008).  This decision overturned the BIA’s contrary precedent in Matter of C-Y-Z-, 21 I.&.N. Dec. 915 (BIA 1997), and Matter of S-L-L-, 24 I.&N. 1 (BIA 2006) (limiting holding of C-Y-Z- to spouses who were in fact opposed to their spouse’s coerced abortion or sterilization and who were legally married under Chinese law).  
4) Membership in a particular social group
Undefined by the INA and indeed by the Refugee Convention, this basis for asylum was intended to cover groups of people who should be protected by international refugee law but might not be covered by one of the four other grounds.  It has given rise to an increasing number of claims, and a good deal of debate, since its inclusion in the Refugee Convention over fifty years ago.  The UNHCR Handbook on Procedures and Criteria for Determining Refugee Status (“UNCHR Handbook”) describes a particular social group as “persons of similar backgrounds, habits or social status.”  UNCHR Handbook at ¶ 77.  The BIA in Matter of Acosta, 19 I. & N. Dec. 211 (BIA 1985), defined “particular social group” as referring to persons who “share a common immutable characteristic,” either “an innate one such as sex, color, or kinship ties, or in some circumstances . . . a shared past experience such as former military leadership or land ownership,” which the members of the group “either cannot change, or should not be required to change because it is fundamental to their individual identities or consciences.”   The BIA in 2006 published a decision it had issued in unpublished form two years earlier, holding that the “social visibility” of the members of a group was an important factor in determining whether it constitutes a “particular social group” for purposes of the refugee definition, on top of the Acosta criteria.  Matter of C-A-, 23 I.&N. 951 (BIA 2006).   

The BIA reiterated these views in Matter of E-A-G-, 24 I.&N. Dec. 591 (BIA 2008) and Matter of S-E-G-, 24 I.&N. Dec. 579 (BIA 2008).  In these decisions the BIA also held that particular social groups be defined with “particularity.”  The BIA later reasserted these requirements, while affirming that its requirement of “social visibility” was not intended to require literal, on-sight visibility, and renaming that requirement “social distinction.”  Matter of M-E-V-G-, 26 I&N Dec. 227 (BIA 2014); Matter of W-G-R-, 26 I&N Dec. 208 (BIA 2014).  These decisions will undoubtedly be the object of continuing litigation, and practitioners working on cases involving particular social group should be sure to update the state of the law before the BIA and in their own circuit.  

At the same time, the BIA affirmed in 2014 that victims of domestic violence can qualify for asylum based on their membership in a particular social group, if they can also meet the other requirements for a successful refugee claim (including that there be a failure of protection on the part of the State and that internal relocation not be a viable option) based on the facts and evidence presented.  Matter of A-R-C-G-, 26 I&N Dec. 388 (BIA 2014).  This position had previously been accepted by DHS as far back as 2004, in briefs filed to the Attorney General and the BIA in earlier cases, including Matter of A-R-C-G-.  


In early 2018, then Attorney General Jeff Sessions certified to himself an unpublished BIA decision involving an asylum claim based on domestic violence.
  The decision he issued following certification combines a relatively narrow holding—overruling Matter of A-R-C-G—with a number of very sweeping statements in dicta about claims based on domestic violence, claims based on persecution by non-state actors more generally, issues of state protection and internal relocation, and even the discretionary component of asylum determinations.  Matter of A-B-, 27 I&N Dec. 316 (A.G. 2018).  However, on June 16, 2021 Attorney General Garland issued decision which vacated Matter of A-B-, directing adjudicators to follow pre A-B- precedent, including Matter of A-R-C-G- for domestic and gender violence based claims. 

The Center for Gender and Refugee Studies, which has been very active in litigation and advocacy on social group claims, maintains a website, https://cgrs.uchastings.edu/ , that provides resources helpful in preparing gender-based asylum claims, many of which are useful to social group claims more generally.   
II. Bars to Asylum
In addition to showing that your client is a refugee, you must also show that your client is not subject to any statutory bars to asylum.  There are nine of these bars, the first five of which are also bars to withholding of removal.  The Refugee Convention, which our statutory scheme seeks to implement, contains “exclusion clauses” through which persons who meet the refugee definition are nonetheless excluded from refugee status.  These exclusion clauses are found at Article 1(D), (E), and (F) of the Convention.  Article 1(F) describes categories of persons considered not to be deserving of international protection as refugees, because they have committed crimes against peace, war crimes, crimes against humanity, serious non-political crimes outside the country of refuge, or acts contrary to the purposes and principles of the United Nations.  The first five statutory bars described below, which are bars both to asylum and to withholding of removal, spring from the same concerns as Article 1(F), so the interpretation of Article 1(F) is useful to the interpretation of these statutory bars under U.S. law and may be helpful in arguing against the application of these bars to conduct that ought not to give rise to exclusion from international protection.  The UNHCR has issued guidelines on Article 1(F) which are helpful in this context, particularly in analyzing those bars with respect to which U.S. case law is underdeveloped.  UNHCR, Guidelines on International Protection:  Application of the Exclusion Clauses:  Article 1F of the 1951 Convention Relating to the Status of Refugees ¶ 2, UNHCR Doc. No. HCR/GIP/03/05 (Sept. 2003) (available on-line at www.unhcr.ch.)  
The statutory bars are:
A. Persecution of others
A refugee is barred from both asylum and withholding of removal if he or she “ordered, incited, assisted, or otherwise participated in the persecution of any person on account of race, religion, nationality, membership in a particular social group, or political opinion.”  INA § 208(b)(2)(A)(i).   Mere membership in an organization that has engaged in persecution should not be sufficient to bar an applicant for relief.  Matter of Rodriguez-Majano, 19 I. &. N. Dec. 811 (BIA 1988).  However, if your client was ever associated with any group that committed human rights abuses in his or her home country, you must bear the persecutor bar in mind, and interview your client extensively about his or her precise role and responsibilities with or connection to the group in question.   The Departments of Justice and Homeland Security for years took the position that the persecutor bar applies even to involuntary conduct, basing this view on the Supreme Court’s decision in Fedorenko v. U.S., 449 U.S. 490 (1981), which interpreted the Displaced Person’s Act.  In March 2009, the Supreme Court held that its Fedorenko decision did not control the interpretation of the INA’s persecutor bar.  Negusie v. Holder, 555 U.S. 511 (2009).  In 2016, DHS filed a brief to the BIA accepting that duress could constitute a defense to the persecutor bar under certain circumstances.  In April 2017, as the case was again pending decision before the BIA, DHS reversed its position completely, and filed a new brief to the BIA rejecting any recognition of duress. The case is currently pending before the BIA on remand.  I
B. Conviction of a particularly serious crime
A refugee is also barred from asylum if he or she, “having been convicted of a particularly serious crime, constitutes a danger to the community of the United States.”  INA § 208(b)(2)(A)(ii) and 241(b)(3)(B)(ii).   Aggravated felonies (as defined at INA § 101(a)(43)) are held to be particularly serious crimes per se for purposes of the asylum bar.  For withholding of removal, the rule is slightly different: a person is automatically deemed to have been convicted of a particularly serious crime if sentenced to an aggregate term of imprisonment of at least five years.   Where the person was sentenced to less than five years, the BIA held in 1999 that the determination should be made case-by-case whether the crime was particularly serious.  Matter of S-S-, 22 I. & N. Dec. 458 (BIA 1999).  A decision by the Attorney General, however, modified that decision with respect to drug-trafficking offenses, holding that conviction of an aggravated felony involving drug-trafficking is presumptively conviction for a particularly serious crime even if a sentence of less than five years was imposed, subject to very limited exceptions for extraordinary and compelling extenuating circumstances.  Matter of Y-L, A-G-, & R-S-R-, 23 I. & N. Dec. 270 (A.G. 2002).  

The BIA has held that an offense need not be an aggravated felony in order to be considered a particularly serious crime.  Matter of N-A-M, 24 I&N Dec. 336 (BIA 2007).  Several circuits have deferred to this interpretation.  
C. Commission of a serious nonpolitical crime outside of the U.S.
A person is barred from both asylum and withholding of removal if “there are serious reasons for believing” that he or she “committed a serious nonpolitical crime outside the United States.”  INA § 208(b)(2)(A)(iii) and 241(b)(3)(B)(iii).  Although the UNCHR Handbook advocates balancing the nature of the offence and the degree of persecution feared, the U.S. Supreme Court rejected this approach in INS v. Aguirre-Aguirre, 526 U.S. 415 (1999).   To determine whether a crime should be treated as a political offense, adjudicators will look to whether “the political aspects of the offence outweigh its common-law characters.”  Matter of McMullen, 19 I. & N. Dec. 90 (BIA 1984).  
D. Danger to the security of the U.S.
A refugee is also barred from both asylum and withholding of removal if “there are reasonable grounds for regarding [him or her] as a danger to the security of the United States.”  INA §§ 208(b)(2)(A)(iv) and 241(b)(3)(B)(iv); Matter of A-H-, 23 I. & N. Dec. 774 (A.G. 2005); Yusupov v. Attorney General of U.S., 518 F.3d 185 (3d Cir.2008)(upholding AG’s equation of “reasonable grounds for regarding” with a probable cause standard, but holding statute requires a finding that applicant actually is a risk to the security of the United States).
E. Terrorism-related bars
Finally, an applicant is barred from both asylum and withholding if he or she is found to fall within any of the terrorism-related grounds of inadmissibility of section 212(a)(3)(B).  INA §§ 208(b)(2)(A)(v) and 241(b)(3)(B).  This broadening of the bars to refugee protection to include not just “engaging in terrorist activity” but the full range of inadmissibility grounds of 212(a)(3)(B) was the result of amendments made by the REAL ID Act in 2005.  Note that unlike its changes to section 208, the REAL ID Act provides that its amendments to section 212(a)(3)(B) apply retroactively.  As explained below, the definition of “terrorist activity” is worded so broadly in the INA, and all these bars are being interpreted so broadly by DHS, that you need to understand and watch out for these bars to asylum even if you think you are representing asylum seekers who could not possibly fall under the rubric of “terrorism.”   Human Rights First is trying to track asylum cases nationwide that are being affected by these bars, so if you are representing a client in this category, particularly if your case is in removal proceedings, please feel free to contact Anwen Hughes in the HRF Refugee Representation Program at HughesA@humanrightsfirst.org.  We can also direct you to any updated information that may have come out since the date this outline went to press.  Human Rights First in November 2009 issued a report on the impact of the terrorism bars on asylum seekers and refugees in the U.S., which provides a fuller description of the state of these problems as of that date than this outline can include.  The report is available at: https://www.humanrightsfirst.org/resource/denial-and-delay-report. (Parts of this report are now outdated, but much of it is not.)
INA § 212(a)(3)(B), currently defines as “terrorist activity” any use of any weapon or other “dangerous device” with intent to endanger the safety of one or ore persons or to cause substantial damage to property that was unlawful under the laws of the country where it was carried out (or would have been unlawful under U.S. law if it had happened here) and was carried out for any motive other than “mere personal monetary gain.”  Moreover, the statute also defines “to engage in terrorist activity” to include the provision of “material support” to a “terrorist organization.”  And the phrase “terrorist organization,” in addition to the groups designated as such under section 219 of the INA or through publication in the Federal Register, now also includes “a group of two or more individuals, whether organized or not, which engages in, or has a subgroup which engages in,” “terrorist activity” as defined above.   
These provisions have given rise to a number of controversies and problems that fall roughly into two categories:

First, there are cases that raise the question of just how broadly these definitions—of “terrorist activity” and “terrorist organization”—should be read.  The Board of Immigration Appeals has interpreted them very broadly indeed.  Matter of S-K-, 23 I.&.N. Dec. 936 (BIA 2006) (holding Chin National Front to be a “terrorist organization” under the INA based solely on findings it had used force against the army of the Burmese military junta, and holding applicant who had made monetary contributions to the Chin National Front to be barred from asylum and withholding of removal on that basis).
  For cases involving political parties rather than rebel armies, see the Third Circuit’s recent decision holding that in order to treat such a group as a Tier III terrorist organization, whatever violent activity members of the group may have engaged in must have been authorized by the party leadership.  Uddin v. Att’y Gen., 870 F.3d 282 (3d Cir. 2017).  There is a separate controversy as to the meaning of “material” in the phrase “material support,” which DHS has thus far been interpreting to include contributions that are quantitatively not significant, as well as to forms of assistance that bear no logical connection to the advancement of acts of violence.  It is important to note that this issue was not resolved by Matter of S-K-.   An earlier Third Circuit case held that a person who provided food and set up tents for meetings attended by members of Sikh militant groups had provided material support to terrorists.  Singh-Kaur v. Ashcroft, 385 F.3d 293 (3d Cir. 2004) (the dissent in this case provides a good articulation of the opposite view).  The BIA has issued unpublished decisions finding contributions to be too minimal to constitute “material support.”  
Second, there is ongoing controversy and litigation about whether involuntary or coerced conduct can fall under the terrorism bar—a common scenario involves asylum applicants who were forced to pay extortion money or “war taxes” to guerrilla or rebel groups.  DHS interprets the terrorism bar to apply to such applicants.  This is another issue that was not resolved by Matter of S-K-, but has been the subject of challenges before the courts of appeals, which have thus far upheld the BIA’s position. See Annachamy v. Holder, 686 F.3d 729 (9th Cir. 2012), Barahona v. Holder, 691 F.3d 349 (4th Cir. 2012); Sesay v. Att’y Gen., 787 F.3d 215 (3d Cir. 2015); Hernandez v. Sessions, No. 16-2323 (2d. Cir. 2018).  Related categories of cases, some of which may allow for additional arguments, are those that could also invoke other defenses that would act to negate responsibility in the criminal context—e.g. cases of child soldiers.
Important note on waiver of these provisions:  The Secretary of State and the Secretary of Homeland Security, in consultation with the Attorney General, have authority under INA § 212(d)(3)(B) not to apply 212(a)(3)(B) (with limited exceptions involving voluntary and knowing members or supporters or combatants of designated or listed terrorist organizations).  This authority was broadened (and also narrowed in certain respects) in late 2007 by legislation which also removed a limited number of groups (mainly Burmese minority movements, as well as the Cuban Alzados, the Tibetan Mustangs, and Hmong and Montagnard groups) from the INA’s very broad definition of “terrorist organizations.” Grants of “waivers” of the terrorism bars may be made on an individual basis to applicants who fall into general categories of people with respect to whom the DHS Secretary has agreed to exercise his waiver authority.  A list of the discretionary exemptions authorized by the Secretary of Homeland Security to date may be found on USCIS’s website at: https://www.uscis.gov/laws-and-policy/other-resources/terrorism-related-inadmissibility-grounds-trig/terrorism-related-inadmissibility-grounds-exemptions
There remain significant gaps in the implementation of this statutory exemption authority, a situation dangerous to asylum applicants since USCIS has decided no longer to hold such cases—cases eligible for an exemption under the statute but of a type for which no exemption has been implemented—pending the implementation of other possible exemptions.

Another serious issue in implementation of these “waivers” involves persons in removal proceedings.  DHS in late 2008 implemented a process to allow certain applicants in this situation to be considered for exemptions.  These procedures are laid out in a USCIS fact sheet which is available here: https://www.uscis.gov/sites/default/files/document/fact-sheets/USCIS_Process_Fact_Sheet_-_Cases_in_Removal_Proceedings.pdf
Among other features problematic from the standpoint of refugee advocates, this process only allows a case to be forwarded to USCIS for consideration of a waiver once there is a final order of removal in place, only applies for the time being to detained cases and non-detained cases where an order of removal became final on or after September 8, 2008, and only provides for the referral of a case to USCIS for waiver consideration if the case falls within one of the categories of cases with respect to which the Secretary of Homeland Security has already announced an exercise of his discretionary waiver authority.  
F. Firm resettlement
A refugee is barred from asylum—but not withholding—if found to have been “firmly resettled” in another country before arriving in the United States.  INA § 208(b)(2)(A)(vi).  The regulations provide that a person is deemed to have been “firmly resettled” if “prior to arrival in the United States, he or she entered into another nation with, or while in that nation received, an offer of permanent resident status, citizenship, or some other type of permanent resettlement,” unless he or she establishes:
(a)   That his or her entry into that nation was a necessary consequence of his or her flight from persecution, that he or she remained in that nation only as long as was necessary to arrange onward travel, and that he or she did not establish significant ties in that nation; or

(b)   That the conditions of his or her residence in that nation were so substantially and consciously restricted by the authority of the country of refuge that he or she was not in fact resettled.  
8 CFR § 208.15.   In many cases, asylum applicants will have passed through third countries before entering the U.S.  It is important that you interview your client about the details of his or her entry into and stay in those countries, the nature of any legal status your client may have had there, and his or her reasons for leaving.
G. Safe third country
A person may also be barred from asylum if it is determined that he or she may be removed, pursuant to a bilateral or multilateral agreement, to a “safe third country” where the person would not face persecution and would have access to a full and fair procedure for determining a claim to asylum or equivalent temporary protection.  INA § 208(a)(2)(A).  The United States and Canada have signed such a bilateral agreement, which has now been implemented by regulation in both countries.  8 C.F.R. § 208.30(e)(6).  The U.S. does not currently have such bilateral or multilateral agreements with any other countries.  
H. One-year deadline
An applicant is also barred from asylum (but not withholding of removal) if he or she fails to file an application for asylum within one year of his or her last arrival in the United States.  This bar is one of the most common stumbling blocks for asylum applicants—including those who did in fact file timely—so you need to pay extremely close attention to this aspect of your case.   The applicant bears the burden of showing “by clear and convincing evidence” that the application was filed timely.  This can be a particular burden for applicants who entered the United States without inspection or who did not enter on their own travel documents.  In such cases, you should be proactive and creative about gathering evidence to prove your client’s date of entry (or his or her presence outside of the United States less than one year before the date of filing for asylum).  
The statute provides exceptions for changed circumstances or extraordinary circumstances relating to the delay in filing, but where extraordinary or changed circumstances apply, the applicant must show he or she then applied for asylum within a “reasonable period given those circumstances.”   INA § 208(a)(2); 8 CFR § 208.4(a)(2).   The Asylum Office training manual, available at www.uscis.gov, provides guidance on the Asylum Office’s interpretation of the one-year deadline regulations.  You should consider this required reading if you have a case where there is any question as to whether or not your client met the filing deadline or an exception thereto.  
Example:  Go back to the Ivoirian client described in Part I.A. above (the economic migrant who after several years in the U.S. learns that his close relative and namesake back in Côte d’Ivoire has emerged as a leader of an anti-government rebellion).  The law recognizes an exception based on “changed circumstances” (in this case, the activities of the applicant’s relative back home), but in order to qualify for the exception, a person in this situation must file “within a reasonable time” given those changed circumstances.  It is prudent practice to assume that “within a reasonable time” means “ASAP,” and to file the application for asylum as soon as practicable after the changed circumstance occurs or after the client learns of it.   
The regulations at 8 C.F.R. § 208.4 provide a list of situations that will be deemed “changed” or “extraordinary” circumstances.   You should read these regulations very carefully, but note that the situations they list are illustrative, not exhaustive.  There are many situations that do not precisely correspond to the examples in the regulations that can provide a basis for an exception to the one-year deadline—to the extent your circumstances are analogous to a situation the regulations explicitly contemplated, it can be helpful to argue this, but this is not a requirement.  

I. Previous Asylum Denial
An applicant who has previously been denied asylum by an Immigration Judge or the BIA is not eligible for asylum unless she can show changed circumstances materially affecting her eligibility for asylum.  INA § 208(a)(2)(C) and (D).  Changed circumstances are defined the same way for these purposes as in the context of the one-year deadline.  8 C.F.R. § 208.4(a)(4)(i).  As with the one-year deadline, if changed circumstances exist, the applicant must apply within a “reasonable period” given those changed circumstances
II. Discretionary Factors
If a person is found to be a refugee and is not subject to any mandatory bars, he or she is eligible for a grant of asylum in the adjudicator’s discretion.  The exercise of discretion should be based on an evaluation of the totality of the circumstances.  The applicant bears the burden of establishing that a favorable exercise of discretion is warranted; however, the danger of persecution should outweigh all but the most egregious adverse discretionary factors.  Matter of Pula, 19 I. & N. Dec. 467 (BIA 1987), Matter of Kasinga, 21 I. &. N. 357 (BIA 1996).  
III. Mendez Rojas v. Johnson 
In 2016, a group of asylum seekers represented by the American Immigration Council, Northwest Immigrant Rights Project and Dobrin & Han, PC filed a class action complaint in Mendez Rojas v. Johnson alleging that the government failed in its responsibility under the INA (Immigration and Nationality Act), the APA (Administrative Procedure Act) and due process rights under the fifth amendment, to provide asylum seekers adequate notice of the one year filing deadline to apply for asylum. A final settlement was reached between parties whereby the government will agree as timely filed, any asylum applications filed on or before April 22, 2022 if the respondent can establish they are a class member. Please refer to Practice Advisory: Mendez Rojas v. Wolf, The Asylum One-Year Deadline, and Asylum Jurisdiction, National Immigrant Justice Center (https://immigrantjustice.org/for-attorneys/legal-resources/file/nijc-practice-advisory-mendez-rojas-v-wolf-asylum-one-year) and Mendez Rojas Final Settlement Agreement (https://www.justice.gov/eoir/page/file/1336541/download)

WITHHOLDING OF REMOVAL UNDER INA § 241(b)(3)

Withholding of removal under INA § 241(b)(3) implements U.S. obligations of non-refoulement under Article 33 of the Refugee Convention.  Known under pre-1996 law as “withholding of deportation,” this form of protection prohibits the removal of a person to a country where his or her life or freedom would be threatened because of his or her race, religion, nationality, political opinion, membership in a particular social group, or political opinion.  The grounds for withholding of removal are thus the same five protected grounds given in the refugee definition at INA § 101(a)(42), but the applicant must show a higher probability of persecution.  Instead of establishing a reasonable possibility of persecution (the well-founded fear standard for asylum), in order to qualify for withholding of removal an applicant must show a clear probability of persecution, or that persecution would be more likely than not.  INS v. Cardoza-Fonseca, 480 U.S. 421 (1987); INS v. Stevic, 467 U.S. 407, 429-30 (1984).  As with asylum, a showing of past persecution in a country creates a presumption that the applicant’s life or freedom would be threatened there in the future on the same basis (unless the applicant’s future fear is unrelated to the persecution he or she suffered in the past).  8 C.F.R. § 208.16(b)(2).  The regulations also set forth rules on internal relocation that parallel those applicable to asylum claims.  
But unlike asylum, which protects a person against removal from the United States, withholding of removal is country-specific and only protects a person against removal to the particular country or countries with respect to which withholding of removal is granted.  In addition, withholding of removal is less generous than asylum in the following respects: it does not lead to permanent residence; it does not allow a person to travel abroad (if a person granted withholding of removal departs the U.S., he or she is considered to have executed the order of removal that had been withheld, and is barred from returning); it does not cover a person’s spouse or children, whether in the U.S. or abroad; it does not entitle a person to refugee benefits available to asylees; it does not allow the person to work without applying for and maintaining a valid employment authorization document (EAD).  But for those who qualify, withholding of removal is a mandatory form of protection—there is no exercise of discretion.  It may thus be a useful and necessary fall-back remedy for asylum applicants who are denied asylum on discretionary grounds or are held to be barred from asylum based on the one-year deadline or a finding of firm resettlement, which are not bars to withholding of removal.  
Jurisdiction over withholding of removal (whether under INA § 241(b)(3) or under CAT) rests only with the Immigration Court. 
WITHHOLDING AND DEFERRAL OF REMOVAL UNDER CAT

The U.N. Convention Against Torture (CAT) is a multilateral treaty aimed both at preventing torture and providing protection for its victims and potential victims.  United Nations Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment, opened for signature Feb. 4, 1985, G.A. Res. 39/46, 39 U.N. GAOR Supp. No. 51, at 197, U.N. Doc. A/RES/39/708 (1984), reprinted in 23 I.L.M. 1027 (1984), modified in 24 I.L.M. 535 (1985).   Article 1 of CAT defines torture; Article 3(1) absolutely prohibits the return of a person to a country where there are substantial grounds for believing that he or she would be in danger of being subjected to torture.  The U.S. incorporated CAT Article 3 into domestic law through the Foreign Affairs Reform and Restructuring Act (FARRA), Pub. L. No. 105-227, Div. G, Oct. 21, 1998.  Although this legislation did not amend the Immigration and Nationality Act (INA), the implementing regulations are to be found at 8 C.F.R. § 208.16, 208.17, and 208.18, alongside the regulations implementing withholding of removal under INA § 241(b)(3).  
I. Relief available
Two forms of protection are available to persons who would face torture if deported: withholding of removal under 8 C.F.R. 208.16(c) and deferral of removal under 8 C.F.R. 208.17.  Withholding under CAT is subject to the same bars as withholding under INA § 241(b)(3), but because the obligation under Article 3 of CAT not to return people to torture is absolute and not subject to any bars or exceptions, deferral of removal exists as a form of protection against removal for persons who would face torture if deported but are barred from withholding.  Deferral of removal is subject to termination as provided by 8 C.F.R. 208.17(d).
II. Substantive requirements
In order to qualify for either withholding or deferral of removal under CAT, an applicant must show that it is more likely than not that he or she would be tortured if removed to the country from which he or she is claiming protection.  In other words, the applicant must show the same level of probability of harm required for withholding of removal under § 241(b)(3).  To qualify for CAT relief, however, the applicant must show that the harm feared meets the definition of torture.
  The Attorney General has held that in order to establish a probability of torture, an applicant must show that each link in the chain of events that would result in torture is more likely than not.  Matter of J-F-F-, 23 I.&N. Dec. 912 (A.G. 2006).  

CAT protection is prospective, although past torture of the applicant is relevant evidence under the regulations of his or her likelihood of being tortured in the future.  8 C.F.R. § 208.16(c)(i).  Unlike a well-founded fear, it is also entirely objective, and evidence of relevant conditions in the proposed country of removal is extremely important in this context.  8 C.F.R. § 208.16(c).  
One consequence of the objective, prospective, and absolute nature of CAT protection is that CAT protection may remain a viable form of protection for failed asylum applicants who would face torture if removed.  For example, applicants denied asylum on credibility grounds may nonetheless have a valid CAT claim based solely on the elements of their case that are not in dispute, and the Courts of Appeals have cautioned that in such cases an adverse credibility assessment with respect to an asylum claim should not be allowed to “bleed through” to the assessment of the applicant’s claim under CAT.  Zubeda v. Ashcroft, 333 F.3d 463 (3d Cir. 2003); Mansour v. INS, 230 F.3d 902 (7th Cir. 2000); Kamalthas v. INS, 251 F.3d 1279 (9th Cir. 2001); Ramsameachire v. Ashcroft, 357 F.3d 169 (2d Cir. 2004).  By the same token, advocates representing asylum applicants should be sure to investigate with their clients, and research factually, any risk of torture they may face, which may or may not spring from the same grounds as their asylum claim.


The regulations at 8 C.F.R. 208.18(a) incorporate the definition of torture given at CAT Article 1:
“Torture is defined as any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or her or a third person information or a confession, punishing him or her for an act he or she or a third person has committed or is suspected of having committed, or intimidating or coercing him or her or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity . . .   Torture does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.”

The regulations lay out six elements of a CAT claim, given in the definition cited above and in the subsections of the regulations that surround it.  These are:
A.
Severe pain or suffering
This may be physical or mental.  The type of mental harm contemplated by the regulations is described at 8 C.F.R. 208.18(a)(4).  The regulations note that torture is “an extreme form of cruel and inhuman treatment and does not include lesser forms of cruel, inhuman or degrading treatment that do not amount to torture.”  8 C.F.R. § 208.18(a)(2).  See also Matter of J-E-, 23 I.&N. Dec. 291 (BIA 2002).  
B.   
Intentionally inflicted
In Matter of J-E-, the BIA held that the indefinite detention by Haitian authorities of deportees with criminal records, under deplorable prison conditions where prisoners also faced various forms of physical abuse (including beatings, electric shock, burning with cigarettes, and choking) as well as withholding of food and medical treatment, did not constitute torture under CAT.  The BIA held that this abuse was not “intentionally inflicted” by the Haitian authorities because although intentionally detaining returnees under these conditions, the authorities did not do this with a specific intent to inflict severe pain or suffering.  Matter of  J-E-, 23 I&N Dec. 291 (BIA 2002); Auguste v. Ridge, 395 F.3d 123 (3d Cir. 2005); Pierre v. Gonzales, 502 F.3d 109 (2d Cir. 2007); Pierre v Attorney General 528 F.3d 180 (3d Cir. 2008). 
C.   
Under the custody or control of the offender
Under 8 C.F.R. § 208.18(a)(6), “to constitute torture an act must be directed against a person in the offender’s custody or physical control.”  
D.   
For illegitimate purposes
Unlike asylum and withholding of removal under INA § 241(b)(3), protection under CAT has no “nexus” requirement, and is available to those who would face torture based on a wide range of wrongful purposes, not only based on their race, religion, nationality, political opinion, or membership in a particular social group.  The kinds of illegitimate motives given in the definition of torture above should not be read as an exhaustive list.   
E.   
By or at the instigation of or with the consent or acquiescence of a public official
Although broader than asylum and “refugee-type” withholding with respect to motive, CAT protection is narrower with respect to state action.   The significance of “acquiescence” and “lawful sanctions” has been the subject of wide debate since CAT’s implementation.  The regulations provide that “acquiescence of a public official requires that the public official, prior to the activity constituting torture, have awareness of such activity and thereafter breach his or her legal responsibility to intervene to prevent such activity.”  8 C.F.R. § 208.18(a)(7).  In a case involving feared torture by Colombian guerillas, the BIA held that protection under CAT does not extend to persons who fear torture at the hand of non-governmental entities the government is unable to control, and that “acquiescence” required that government officials be “willfully accepting” of the torturous activities of the non-governmental entities.  Matter of S-V-, 22 I&N Dec. 1306 (BIA 2000); see also Matter of Y-L-, A-G-, and R-S-R-, 23 I.&N. 270 (AG 2002) (holding that “acquiescence” requires that torture be carried out with the consent or approval of authoritative government officials acting in an official capacity).  The BIA’s holding in Matter of S-V- has been rejected by the Second, Third, Fourth, Fifth, Sixth, Seventh, Eight, Ninth, and Tenth Circuits, which have held that a CAT claim does not require a showing of actual knowledge or consent to torture on the part of government officials, but that a showing that the government is “willfully blind” to such activity will suffice.  See Khouzam v. Ashcroft, 361 F.3d 161 (2d Cir. 2004); Silva-Rengifo v. Attorney General, 473 F.3d 58 (3d Cir. 2007), Lopez-Soto v. Ashcroft, 383 F.3d 228 (4th Cir. 2004); Ontunez-Turcios v. Ashcroft, 303 F.3d 341 (5th Cir. 2002); Ali v. Reno, 237 F.3d 591 (6th Cir. 2001) and Zheng v. Ashcroft, 332 F.3d 1186 (9th Cir. 2003). 
F. Not arising out of lawful sanctions
The regulations define lawful sanctions to “include judicially imposed sanctions and other enforcement actions authorized by law, including the death penalty, but do not include sanctions that defeat the object and purpose of the Convention Against Torture to prohibit torture.”  8 C.F.R. § 208.18(a)(3).   The BIA has held in Matter of J-E- that the Haitian government’s policy of indefinitely detaining deportees with criminal records was within the realm of lawful sanctions, on the grounds that its purpose was to deter and warn detainees against committing crimes in Haiti in the future; for arguments of the opposite view, see the two dissents in that case.   The Second Circuit has noted that the fact that a person is charged (or fears being charged) with a crime does not bring anything that happens to that person within the realm of lawful sanctions, and that it “would totally eviscerate the CAT to hold that once someone is accused of a crime it is a legal impossibility for any abuse inflicted on that person to constitute torture.”  Khouzam v. Ashcroft, 361 F.3d 161 (2d Cir. 2004).  
� As noted in that attachment, the creation of the Department of Homeland Security in 2003 led to the creation of a parallel set of regulations for the Executive Office of Immigration Review, which remains part of the Department of Justice and which, like the DHS Asylum Office, has responsibility for adjudicating asylum claims.   For the sake of convenience, this outline cites throughout to the DHS version of the asylum regulations, found at 8 C.F.R. § 208.  When practicing before the immigration courts or the Board of Immigration Appeals, you should cite to the DOJ version of those regulations, which are substantively identical to the DHS version but are located at 8 C.F.R. § 1208.


� The REAL ID Act also altered the jurisdiction of the federal courts over removal orders, eliminating habeas corpus as a means of reviewing removal orders while restoring the jurisdiction of the courts of appeals over certain claims that were previously subject to bars to review under the INA.  The impact of these changes is not covered in this outline; for updated practice advisories and other guidance on the judicial review provisions of this legislation, see the website of the American Immigration Council’s Legal Action Center at � HYPERLINK "http://www.legalactioncetner.org" �www.legalactioncetner.org�.


� The 8th edition will be released on June 30, 2019.


� The AG’s decision to certify the case is found at Matter of A-B-, 27 I&N Dec. 227 (A.G. 2018).


� While a petition for review of that decision was pending in federal court, the Attorney General certified Matter of S-K- to himself and stayed the decision pending his review.  The Attorney General then issued a decision in the case, remanding it to the BIA in light of the DHS Secretary’s exercise of discretion not to apply the material support bar to persons who gave to the CNF, but noting that this action “does not affect the precedential nature of the Board’s conclusions” in its own earlier decision in the case.  Matter of S-K-, 24 I.&N. Dec. 289 (AG 2007).  Note, however, that the BIA’s holding that the CNF fell under the INA’s definition of a “terrorist organization” has since been counteracted by the passage of legislation removing the CNF (and certain other groups) from that definition, as noted below.  In a subsequent decision in the S-K- case, the BIA granted S-K- asylum based on this legislative change while maintaining its earlier holdings with respect to the interpretation of the terrorism bars.  Matter of S-K, 24 I. & N. Dec. 475 (BIA 2008).


� Note that for all applications for relief under the Convention Against Torture filed on or after May 11, 2005, the REAL ID Act amends INA § 240(c)(4) to impose a statutory standard for credibility and corroboration similar to that applicable to post-REAL ID Act asylum claims.
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